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G)urt of Appeals of the District of G>lumbia 


No. 4839. 


Parkway Motor Company, Inc., a Corporation, Plaintitf 

in Error, 

vs. 

Chester A. Charles. 


1 Municipal Court of the District of Columbia. 

No. A-5101. 

Parkway Motor Comp.\ny, Inc., a Corporation, Plaintiff, 

vs. 

i 

Chester A. Ch.\rles, Defendant. 

! 

United States of America, 

District of Columbia, ss: i 

Be it remembered, That in the Municipal Courjt of the 
District of Columbia, at the City of Washington,: in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovefentitled 
cause, to-wit: 

I 

2 Declaration. I 

I 

] 

(Filed March 6, 1928.) | 

The plaintiff, the Parkway Motor Company, Inc., sues 
the defendant, Chester A. Charles, for that the defendant 
on the fifth day of December, 1927, by his promissbry note, 
now overdue, promised to pay to the plaintiff at Thb Farm¬ 
ers and Mechanics National Bank, Washington,! D. C., 
$846.02, with interest until paid at the rate of six per cent. 

l-4839a ! 
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per annum, ninety days after date, but did not pay the 
same, and the plaintiff claims $846.02, with interest thereon 
from the fifth day of December, 1927, less a credit to the 
defendant’s account with the plaintiff in the sum of $143.12, 
besides costs. 

i W. CARTER BAUM, 

Attorney for Plaintiff. 

Bill of Particulars. 

(Filed March 6,1928.) 

A note made, executed, and signed by Chester A. Charles, 
on the 5th day of December, 1927, payable to the Parkway 
Motor Company, Inc., or order, ninety days after date, in 
the sum 'of Eight Hundred and fortv-six Dollars and two 
cents with interest until paid at the rate of 6% per annum, 
and at the Farmers and ^Mechanics Bank of Washington, 
D. C., less a credit of $143.12 due the defendant on the 
books of the plaintiff. 

W. CARTER BAUM. 

Affidavit of Merit. 

(Filed March 6, 1928.) 

District of Columbia, ss : 

0 

AYm. G. Carter, .Jr., being first duly sworn, on oath 
deposes and says that he is the agent of the Parkway 
3 Motor Company, Inc., the person named as plaintiff 
in the above-entitled cause, and has personal knowl¬ 
edge of the facts herein stated; that the plaintiff has a good 
cause of action against Chester A. Charles, the person 
named as defendant, said cause of action being as follows: 
That the defendant in the due course of business and for 
valuable consideration executed and delivered to the plain¬ 
tiff a certain promissory note further described in the Dec¬ 
laration hereto annexed and made a part hereof; that the 
defendant has not,! nor has any one for him, paid the said 
sum or any part thereof, except as shown in the said Dec¬ 
laration ; and there is now justly due and owing from the 
defendant to the plaintiff the sum of Eight Hundred and 
Forty-six Dollars and Two Cents ($846.02), with interest 
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I 

at the rate of six per cent, per annum from the fifth day of 
December, 1927, less, however, a credit to his, the idefend- 
aiit’s, account at the Parkway Motor Company, |Inc., in 
the sum of one hundred and fortv-three Dollars and twelve 
cents ($143.12), exclusive of all other set-otfs ahd just 
grounds of defense. i 

WM. G. CARTER, JeI, 
Secretary of Parktvay Motor Company, Inc. 

Subscribed and sworn to before me this 6th iday of 
March, A. D., 1928. 

[notaeial seal.] ELIMER R, VARELA, 

Notary Public. 

Plea. 

(Filed May 14, 1928.) i 

Now comes the defendant, Chester A. Charles, through 
his attorney, Frederick Stohlman and for plea ; to the 
Declaration states that he is not indebted to the plaintiff in 
the manner and form alleged; that at the time of th^ execu¬ 
tion of the note referred to in said Declaration the said 
defendant executed the same upon the demand of the plain¬ 
tiff and with the understanding that the note was to be 
used by the plaintiff for discounting purposes only, 
4 and that at the time of maturitv of same it wiould be 

•' I 

charged to the credits due by the plaintiff to i the de¬ 
fendant ; that it was the understanding between the [parties 
hereto that the defendant was not to pay the note | at ma¬ 
turity; that the same was to be as aforesaid, charged to 
the credits due by the plaintiff to the defendant, i 

That for further plea the defendant states that thfe plain¬ 
tiff is justly indebted to him for commissions on thirty-six 
(36) Ford automobiles totaling approximately Niiie Hun¬ 
dred ($900.) Dollars. : 

j 

Wherefore the defendant claims of the plaintiff by way 
of ccunter-claim the sum of Nine Hundred ($900.) Dollars. 

FREDERICK STOHLMAN, 

Attorney for Defendant. 


! 

i 

I 
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Affidavit of Defense. 

(Filed May 14, 1928.) 

District of Columbia, ss : 

Personally appeared before me a Notary Public 
in and for the District aforesaid, Chester A. Charles, who 
being on oath duly sworn doth depose and say that he has 
a good defense to the above entitled cause of action; that 
he denies the right of the plaintiff to the whole or any part 
of its claim; that on to-wit July 5, 1925, he wms employed 
l)y the plaintiff herein and remained in said employ up 
until to-wit December 31, 1927, as a salesman of Ford au¬ 
tomobiles, at times receiving a certain definite salary’ there- 
for; that on to-wit January 1, 1927, this affiant was placed 
on a commission basis receiving for each sale a certain com¬ 
mission; that used cars were taken over by the Company 
on sales of new cars at the appraisal value made by this 
affiant and the price for which said cars were sold was 
appraisal price for which said used cars would be taken 
in and the cost of repairs thereto would be charged to this 
affiant and the price for which said cars were sold was 
credited to this affiant’s used car account; that on 
5 to-wit May 25,1927, Ford Motor Car — discontinued 
the manufacturing of cars and made the announce¬ 
ment that a new car would be produced in the near future; 
that this affiant was instructed by said plaintiff to obtain 
orders for said new cars; that he devoted his entire time 
in the obtaining of contracts for new cars; that beginning 
January 1st, 1927, the Company advanced this affiant on a 
drawing ac(?ount, a certain amount per week; that on to-wit 
December 5th, 1927, this affiant was informed by the Com¬ 
pany that his drawing account had reached the sum of 
Eight Hundred Forty-six Dollars and Two Cents ($846.02) 
against which would be later applied certain credits due 
this affiant under his used car account and also for com¬ 
missions on cars sold; that the Company at this time in¬ 
sisted, demanded and required this affiant to sign a note 
payable to the Company’s order in the sum of Eight Hun¬ 
dred Forty-six Dollars and Two Cents ($846.02) bearing 
date of December 5th, 1927, in order that the Company 


5 


PAEKWaY motor CO. vs. CHESTER A. CHARLES.! 


could discount it at its bank; that plaintiff infornied and 
promised this affiant at the time of signing of said npte that 
this affiant was not to pay said note, but affiant’s! credits 
with the Company would be set-off against the note; that 
from to-wit May 25, 1927, salesmen said plaintiff, injcluding 
this affiant, were advised and it was represented by said 
plaintiff, that the new Ford cars would be ready jfor de¬ 
livery in a very short while and deliveries would be!quickly 
made; that this affiant upon the earnest solicitation of the 
plaintiff and with the plaintiff’s knowledge used hik entire 
time, effort and energy from to-wdt June 1, 1927 to !Decem- 
ber 31, 1927, in obtaining contracts for the purchase of 
the new Ford automobiles of various types and as a re¬ 
sult thereof obtained many contracts; that by reason of 
the plaintiff’s failure to fulfill the contracts promptly there 
was on to-wit December 31, 1927, with the Compainy con¬ 
tracts for Thirty-six (36) Ford automobiles obtained by 
this affiant totaling a commission of approximately 
6 Nine Hundred ($900.00) Dollars; that this affiant 
had earned this commission and was entitled thereto; 
that in the Affidavit of Merit it appears that the Company 
has acknowledged its indebtedness to this affianti in the 
sum of Three Hundred Four Dollars and Seventv-seven 
Cents ($304.77) on the used car account and has lapplied 
this credit as follows: One Hundred Sixty-one Dollars and 
Sixty-five Cents ($161.65) due by this affiant on an open 

account and the balance of One Hundred Fortv-thTee Dol- 

^ 1 

lars and Twelve Cents ($143.12) due on the note sued upon 
herein. Accordingly, the defendant claims that therje is due 
by the Company to him the sum of Nine Hundred ($900.00) 
Dollars for conunissions earned. | 

Wherefore this affiant claims of the plaintiff the I sum of 
One Hundred Ninety-Seven Dollars and Ten| Cents 
($197.10) exclusive of all set-offs and just grounds of de¬ 
fense, with interest thereon from January 1st, 1928^ beside 
cost of this suit, said amount being the difference between 
the amount earned in commissions and the amount herein 
sued for. 

CHESTER A. CHARLES. 


Subscribed and sworn to before me this 5th day of Mav, 
1928. I 

[notarial seal.] MARY O. eIiTE. 
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Replication. 

(Filed July 9,1928.) 

Now comes the plaintitf, Parkway Motor Company, Inc., 
by its attorney, W. Carter Baum, and replies that the plain¬ 
tiff had no agreement or understanding with the defendant, 
Chester A. Charles, as is alleged in the Plea, and that the 
plaintiff is not indebted to the defendant for the commis¬ 
sions alleged to beffue because of the customs and terms of 
the agency. 


Wherefore the plaintiff asks for judgment as prayed for 
in the Declaration. 


W. CAETER BAUM, 
Attorney for Plaintiff. 


7 Assignment of Errors. 

(Filed September 24,1918.) 

Comes now the plaintiff in error and assigns for review 
on appeal errors committed by the trial court in the follow¬ 
ing particulars: 

1. In holding that the defendant was not bound by the 
contract of July 24, 1926. 

2. In allowing the defendant commission on orders se¬ 
cured by him but which were subsequently cancelied and de- 
po.sits returned to purchasers. 

3. In allowing the defendant commissions on orders se¬ 
cured by him but on which the cars had not been delivered 
at the date of trial. 

4. In allowing the defendant commissions on orders se¬ 
cured by him but on which deliveries were not made until 
after the defendant voluntarily severed his connection with 
the plaintiff. 

5. In holding that the defendant was entitled to commis¬ 
sions on all orders secured by him even though some of the 
cars had not been delivered or paid for and notwithstand¬ 
ing some of the orders were cancelled and the deposits re¬ 
turned to the purchasers. 

W. CARTER BAUM, 

LECKIE, COX AND SHERIER, 

0. K. Attorneys for Planntiff in Error. 

FREDERICK STOHLMAN. 


PABKWAY MOTOR CO. VS. CHESTER A. CHARLES. 
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Designation of Record. 

(Filed September 24, 1928.) 

In preparing the transcript of record on appeal the Clerk 
will please include the following: | 

1. Declaration, Bill of Particulars and Affidavit ojf Merit. 

2. Plea and Affidavit of Defense. 

3. Eeplication. 

8 4. Finding of the Court. 

5. Order overruling motion for new trial aiid judg¬ 
ment on finding. 

6. Writ of Error. 

7. Assignment of Errors. I 

8. Bill of Exceptions. 

9. This Designation. I 

W. CARTER BAUM, 

LECKIE, COX AXD SHERIERj 

Attorneys for Plaintiff in J^rror. 

0. K. 

FREDERICK STOHLMAX. 

Finding of the Court. i 

i 

July 9, 1928. Min. 36, Page 67. 

Come now the parties hereto and thereupon tins cause 
being heard and submitted, the court finds for thel defend¬ 
ant in the sum of One Hundred Ninety-seven Dollars and 
Twelve Cents ($197.12). Plaintiff notes an exception. 
Supersedeas bond fixed at $300.00. I 

I 

Order Overruling Motion for New Trial aiid 
Judgment on Finding. 

\ 

July 16, 1928. Min. 36, Page 83. | 

j 

Upon consideration of plaintiff’s motion in the above 
cause filed herein for a new trial, it is overruled abd judg¬ 
ment on the finding entered. Wherefore it is considered 
that the defendant recover of the plaintiff the suib of One 
Hundred Ninety-seven Dollars and Twelve Cents ($197.12), 
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interest from date and costs. Plaintiff notes an exception. 
Plaintiff put up a supersedeas bond of $300.00. 


9 Filed Sept. 20, 1928, Municipal Court, District 

of Columbia. 

UxiTED States of America, ss: 

The President of the United States to the Honorable Mary 
O’Toole, .Judge of the Municipal Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Parkway Motor Com¬ 
pany, Inc., Plaintiff, and Chester A. Charles, Defendant, 
Xo. A-5, 101. a manifest error hath happened, to the great 
damage of the said plaintiff, as by its complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the par¬ 
ties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expira¬ 
tion of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs 
of the United States should be done. 

Yvitness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the Twentieth day of Septem¬ 
ber, in the year of our Lord one thousand nine hundred and 
twenty-eight. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Allowed bv 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 
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j 

[Endorsed:] Filed Sep. 20, 1928, Municipal Court, Dis¬ 
trict of Columbia. 

10 Filed Sept. 24, 1928, Municipal Court, District 

of Columbia. 

I 

In the Municipal Court of the District of Columbia. 

No. A-5101. ! 

I 

i 

Paekway Motor Compaxy, Ixc., a Corporation, Plaintiff, 

vs. I 

Chestee a. Charles, Defendant. | 

I 

Bill of Exceptions. \ 

i 

j 

Be it remembered that the above entitled causb came on 
for trial before Judge Mary O’Toole of the IMunicipal 
Court of the District of Columbia on the ninth ddy of July, 
1928. W. Carter Baum, Esq., appeared for the plaintiff, 
and Frederick Stohlman, Esq., for the defendant. 

Thereupon F. B. Carter, being called as a witness on be¬ 
half of the plaintiff, and having first been duly sworn, testi¬ 
fied in substance as follows: I 

He is an officer of the plaintiff corporation, which is en¬ 
gaged as an automobile dealer. The defendant was em¬ 
ployed as a salesman by the plaintiff. At the date of the 
trial the defendant was not connected with th^ plaintiff, 
he having voluntarily severed his comiection on [he second 
day of January, 1928. Thereupon the witness bbing asked 
to identify a paper presented to him by the counsel for the 
plaintiff, stated that it was a promissory note fbr $846.02, 
made payable by the defendant to the Parkway Motor Com¬ 
pany ninety days after December 5, 1927, whichi note was 
protested for non payment. Nothing was ever paid directly 
on the note. The instrument was then offered iti evidence 
and is as follows: i 

$846.02. Washington, D. C., December15, 1927. 

Ninety days after date I promise to pay to the order of 
Parkway Motor Company, Inc., 1065 Wis. Aye. North- 

I 
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west Eight hundred forty-six and 02/100 Dollai'S 

11 with interest until paid at six per cent per annum, 
for value received, payable at the Farmers and 

Mechanics National Bank, Washington, D. C. 

CHESTER A. CHARLES, 

I 1065 Wisconsin Ave., N. W. 

Endorsed: Parkway Motor Co., Inc., by AV. G. Carter, 
Jr., Secretary. 

As shown by the books of the Parkway Motor Company, 
the defendant has a credit of $304.77. There is a debit of 
$161.65 due by the defendant to the plaintiff, leaving a net 
credit due the defendant of $143.12, which credit has been 
allowed on the note in suit, resulting in an ultimate bal¬ 
ance due from the defendant to the plaintiff of $702.90, for 
which amount the suit was brought. 

On cross-examination the witness testified that he em¬ 
ployed the defendant originally on a salary basis in the 
first half of 1925, the exact date he was unable to state. 
The salary arrangement continued until the end of that 
year. Thereafter the defendant was employed on a com¬ 
mission basis. The commission was payable on new cars, 
used cars and accessories sold by the defendant. The rate 
of connnission was,6% on cars and 10% on accessories and 
implements. These commissions were credited on defend¬ 
ant ’s account each month. That is the ledger account. That 
account was made up by monies loaned by the plaintiff to 
the defendant and commissions he had earned on sales. In 
addition to this, defendant was allowed a drawing account. 
He was advanced money each week. The amount varied 
from anywhere from $40.00 to $60.00 a week. Defendant 
drew $40.00 at the start of 1926 and later on $60.00 per 
week. He generally drew his money on Saturday. The 
note sued upon is made up of moneys advanced to defend¬ 
ant during the year 1927. The witness thought that 
12 during the year 1927 the defendant consistently drew 
.$60.00 per week. The item of $304.77 credited to the 
defendant on the books of the plaintiff arose out of the sale 
of used cars by the defendant. The salesman guaranteed 
the used cars. If they suffered a loss in the sale they stood 
for the loss. If there was a profit they were given that 
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profit. There was no particular date specified for settle¬ 
ment of this account, but the witness assumed payments 
were made yearly. At the time of entering into the agree¬ 
ment mth the defendant, it was understood that settle¬ 
ment of this account would be made in cash at the end of 
each year. Mr. Charles was a salesman in new and used 
cars, accessories and implements. The plaintiff jwas en¬ 
gaged in the sale of Ford cars. On January 1, 1928, the 
defendant had secured a number of orders for Ford auto¬ 
mobiles which orders had been delivered to and Accepted 
by plaintiff. A list of the orders is set out as exhibits “A,” 
“B” and “C” and made a part hereof. | 

In the month of May, 1927, the Ford Motor Company dis¬ 
continued the production of the old model. The plaintiff 
had on its floor for sale one of these old model cars, prob¬ 
ably as late as July 1, 1927. The new car was int|roduced 
on the second day of December, 1927, by the loqal Ford 
Motor Company branch, and the plaintiff probabjly made 
one or two deliveries during the month of Decenjber. It 
had only one or two deliveries, if any, prior to Jafiuary 1, 
1928. Since January 1st, 1928, delivery of the hew cars 
to plaintiff has been in very small quantities and it has been 
able to make deliveries to purchasers accordingly.! At the 
time of the trial the plaintiff was getting roughly! one ear 
a day. At the present time the plaintiff; has no 
13 strictly new car salesmen. In the year 192|7 it had 
five or six and on January 1, 1928, the same number. 
The defendant secured between 30 and 35 orders for new 
model cars. On January 1, 1928, the plaintiff had ireceived 
orders for new model cars amounting to probably 150. The 
defendant rated about third among the salesmeik of the 

_ i 

plaintiff. The three highest salesmen’s oi’ders wereibetween 
250 and 300 for new model cars. Between January 1st 
and June 1st, 1928, the plaintiff delivered altogether 55 
new cars. During the year 1927 the defendant reported 
for work every day except on two occasions when on vaca¬ 
tion. Defendant was on the street obtaining orders for 
cars, which he brought in and delivered to the plaintiff. 
The orders amounted to approximately 33. In cases where 
the persons ordering the cars were responsible they did 
not require a deposit. On redirect examination ithe wit¬ 
ness identified an agreement dated July 24th, 1926, ias being 
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the contract signed by the plain[i.T and defendant, which 
instrument was received in evidence and is attached hereto 
as Exhibit “E.” From September until about a week or 
two before the new car was introduced the defendant re¬ 
ceived a salarv’ from the plaintiff. 

Thereupon, to maintain the issue on his part joined, the 
defendant, after having been first duly sworn, testified in 
substance as follows: He was employed by the plaintiff 
corporation as a salesman; and had a drawing account of 
$40.00 per week for jDart of the time and $60.00 a week at 
other times. His drawing account was paid regularly on a 
certain day each week. The note sued upon represents the 
advances made defendant on this drawing account. It was 
explained to the defendant that the plaintiff wanted the use 
of the money they had advanced on drawing accounts and 
that it would be necessary for the salesmen to sign a note 
for that amount, which the plaintiff discounted at its 
14 bank. He signed the note in question under the cir¬ 
cumstances while still working for plaintiff. At a 
conference called by the Ford ^lotor Company, Hr. Eng¬ 
lish, connected Anth the Company, announced to the sales¬ 
men present that the contract expired in July, 1927. It was 
effective for one vear. Witness had reference to the afore- 
said contract. The defendant delivered to the plaintiff com¬ 
pany the orders which he had received from the pui’chasers 
immediately upon receipt by him. All of the purchasers 
were ready and anxious to buy cars. Some of the cars were 
to be paid for in cash and others according to the methods 
of financing by Ford dealers. At one time a deposit as low 
as $115.00 might be made iipon the purchase of a car and 
notes given for the balance. No question was raised by 
the plaintiff at any time about accepting the orders pro¬ 
cured by the defendant nor of accepting the particular per¬ 
sons whose names were signed to the contract. His in¬ 
debtedness on drawing account represented by the note was 
to be paid out of commissions on new cars from the orders 
witness turned in. The "witness was then asked if that was 
the sole source, to i which question the plaintiff objected and 
the court overruled the objection, to which action of the 
court plaintiff duly excepted. The witness thereupon an¬ 
swered that to the best of his knowledge that was the sole 
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source from wliieli the note was to be paid. Every week 
the advancement was made at a definite time. The cars 

I 

sold by ithe defendant were not delivered because!the cars 
were not in stock, and the plaintiff was unable to fnake de¬ 
livery. At time of obtaining the orders the salesmen ex¬ 
pected that the cars would be delivered from one tnonth to 
the next; they went on the presumption that the next week 
would see them having cars delivered, but it was delaved 
and delayed until finally the announcement was fiot made 
until around the first of December and the defendant 

15 was not able to make any deliveries during Decem¬ 
ber. Between June 1 and December 31,1927|, the wit¬ 
ness was able to deliver few or no cars; it might have been 
two or three. The exhibits will answer that. I No cars 
were delivered before Januarv 1, 1928. There niay have 
been one or two deliveries on the old model cari between 
June 1, 1927, and December 31, 1927, but not on j the new. 
At a conference with IMr. Fred Carter in Deeeml|)er, 1927, 
Mr. Carter said he was unable to predict as to how much 
longer he would be able to keep the sales force on hnd make 
■v^ithdrawals to the salesmen at the end of the weeklv 
period; in other words, permit them to vdthdraw money. 
The witness had nothing to sav to that. The witlness said 
to j\lr. Carter he would not like to be told at the last minute 

I 

in the event the drawing account was to be suspended; in 
other words to be able to look for other employment. On 
or about January- 1, 1928, the witness advised Mr. Carter 
that he was leaving the employ of the plaintiff] He ex¬ 
plained to Mr. Carter that he had been going int.b debt on 
account of withdrawals and could not go on indefinitelv. 

^ i * 

The witness was unable to live on the money he was with¬ 
drawing. 

^ I 

And thereupon, on cross-examination, the witness testi¬ 
fied that when he went in to see Mr. Carter on January 2nd 
it was to announce his resignation. He did not say to Mr. 
Carter “now I would like for my resignation td be effec¬ 
tive today, since my contract expired yesterday. ’ ’ | He went 
to work for the Parkway Motor Company in the darly part 
of 1925, selling Ford cars. At that time the plaintiff was 
making almost immediate deliveries. He knew then 

16 that the plaintiff was dependent for deliveries upon 
the Ford Motor Company, which was the only source 
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of supply. In July, 1925, the plaintiff was delivering cars 
that salesmen were taking orders for. In fact there were 
cars in stock. 

By the Court: “Defendant in this contract (Exhibit E) 
binds himself to bring in orders. I do not see a word in 
here about his taking any chance about delivery of the cars. 
At the time he made this contract his testimony is deliveries 
were made the next day. ’ ’ 

He could not remember anv definite statement made by 
anybody as to when deliveries would be made on new ears. 
He knew that the Ford Motor Company cut production in 
May, 1927, of the old model cars. 

By the Court: “I take it what you are trying to do is 
to hold this witness responsible for the non-deliveries. You 
have to bring that home between this Company and himself, 
either bv custom or otherwise.” 

Evervbodv asked when the new cars would be delivered 
but the officers of the plaintiff company did not know. At 
times it was stated by the plaintiff that the new car ought 
to be out the next month or the following month, and then 
information would come out that the car was in production 
or was about to be produced, or certain metals were being 
tested, and the situation from month to month was just 
about the same. Prior to the time that the car was an¬ 
nounced one of the plaintiff’s representatives was at the 
factory and saw the new car. He did not know the custom 
among automobile salesmen as to the cancellation of orders. 
Commissions are payable to salesmen when cars are deliv¬ 
ered. On redirect examination he testified that the general 
impression in May, 1927, was that the new ear would be 
ready for delivery in June, and in .June it was believed that 
the new ear would be ready for delivery in .July, etc. This 
impression was gathered around the agency among sales¬ 
men, and from conversations with the dealers and their rep¬ 
resentatives. He would not say that it was gathered from 
the Parkway people. Could not definitely remember. 
17 They nevertheless sent him out to sell the new model 
cars dailv. 

Thereupon William G. Carter, Jr., a witness called on 
behalf of the plaintiff, after having been first duly sworn, 
testified in substance as.follows; He is a dealer in Ford 


15 


I 

I 
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i 

I 

automobiles; bas been engaged in that occupation for about 
six years. Salesmen’s commissions are due and|payable 
when the ear is delivered and a satisfactory settlerhent has 
been secured by the salesmen. Satisfactory settlement is 
either cash, notes, or if the dealer will permit it, open ac¬ 
count. The settlement must be satisfactorv to the dealer 
before the commission is due and payable. All Ford sales¬ 
men and Ford dealers are permitted to cancel orders at 
the option of the buyer, and the refunding of deposits, ex¬ 
cept where there is a used car involved; then thO dealer 
and the salesmen generally agree upon the handling of used 
cars before refunding. Mr. English has nothing whatever 
to do with the Parkway Motor Company. He has!nothing 
to do with its salesmen. He is the Ford Motor Company’s 
representative, the wholesale manager; he has nothing to 
do with the Parkway Company. Witness does not believe 
Mr. English has anything to do with agreements between 
plaintiff and salesmen, though this is rather hard to say, 
because the Ford Motor Company dictates the dealers ’ poli¬ 
cies and they come from Detroit, the home office. The form 
of contract between dealers and salesmen is dictated by the 
Ford Motor Company and those forms come from Detroit. 
Defendant gave the plaintiff company his note in order to 
secure the company its money. The money represented by 
the note had already been advanced to the defendant on De¬ 
cember 5, 1927. The note was taken from the defendant in 
order to guarantee the company the return of the| money. 
The custom with respect to the delivery of For4 motor 
cars is that if the Ford Motor Company have moire than 
we want we get them and if they have not as many as we 
want, we do not get them. This condition is generally 
known throughout the United States. 

18 On cross-examination the witness testified tihat set¬ 
tlement for cars is generally made simultaneously 
with delivery. The car is delivered, figuratively, wuth one 
hand and the money taken in with the other. Wjhen we 
make delivery we have accepted the purchaser. Oftentimes 
when the salesman takes the car out to deliver he has noth¬ 
ing more than a deposit in his hands. When we ajccept a 
purchaser, whether it is notes or open account, tHat is a 
satisfactory seetlement. Mr. English, who presided over 
this meeting of the Ford Organization, notified thb plain- 
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tiff company to send its agents or r alesmen to the meeting. 
The witness told defendant to go there. Two of the orders 
were cancelled because thev would not settle their accounts 
on our books. The plaintiff did not tender delivery of a car 
to any one of the persons who cancelled their orders be¬ 
fore such cancellation. Two of the cancellations were 
charged off 'against repairs as above stated. No orders 
were cancelled by the plaintiff because of the lack of finan¬ 
cial standing of any of the persons on that list (Exhibit 
“C”)- Two were charged off as against repairs, as stated. 
It was agreed between counsel that a uniform commission 
of $27.50 would be due upon each car of the undelivered 
cars provided the defendant was entitled to any commission 
at all. 

And thereupon counsel for both parties having announced 
the close of the case, the judge below held that the contract 
of July 24, 1926, must be construed in the light of the con¬ 
ditions respecting delivery of cars at the date of contract, 
and that the fact that the plaintiff during the years 1927 
and 1928 was unable to procure cars from the manufacturer 
for delivery to purchasers did not affect the right of the 
defendant to recover commissions on all orders se- 
19 cured by him. And thereupon the court found that 
the defendant was entitled to commission on all 
orders secured whether the same were cancelled, unde¬ 
livered or delivered prior to January 2nd, 1928, to which 
action of the Court the plaintiff duly excepted. 

Be it remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff as hereinbe¬ 
fore set forth was so taken by said counsel then and there, 
and each of said exceptions was then and there separately 
and severally entered upon the minutes of the judge pre¬ 
siding at the trial, and counsel for the plaintiff then and 
there prayed the court, and now prays the court, to sign 
and seal this bill of exceptions in which is accurately set 
forth said exceptions and the substance of all the evidence 
given at the trial, and at the request of said counsel the 
same accordingly is signed and sealed and made a part of 
the record this 6th dav of September, A. D., 1928. 

: ‘ MAEY O’TOOLE, 

Judge. 
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EXHIBIT' “A.” 
Cars Delivered. 


Date of 
order 


Date of 
delivery 


Commission 


Nov. 

1, 

1926. Conccers Laundry. 


i $50.70 

July 

1. 

1927. Ellason, H. R. 

. May 20. 192S. 

3.5.22 

July 

1, 

1927. Latimer & Maloney. 

. “ S, 1928. 

21.90 

June 

29, 

1027. Rieve, F. Nelson. 

. March 29. 192S. 

32.70 

Dec. 

7, 

1927. Washinjrtoii Laundry... 

. March .31. 192S. 

31.50 

Auj?. 


1927. Irwin, L. 

• • • 1 In .Tune. 192S. 

i C 32.50 

Dec. 

28, 

1927. Bauer, Paul. 

i 132.50 
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Exhibit 

“B.” 

1 


Date of order. 


Dec. 

9, 

1927 

Aug. 

12, 

1927. 

Sept. 

22, 

1926. 

Dec. 

12, 

1927. 

Dec. 

15, 

1927. 

Dec. 

16, 

1927. 

July 

6, 

1927. 

Dec. 

9, 

1927, 

Dec. 

19, 

1927, 


July 

18, 

1927. 

May 

17, 

1927. 

Co 

• 

. 

Aug. 

5, 

1927 

Mav 

16, 

1927. 

Dec. 

29, 

1927 

Dec. 

28, 

1927 



Date of order. 

Dec. 12, 1927. 
July 16, 1927. 
May 14, 1927. 


Orders Undelivered. 


.^ount of 
I deposit. 


I 

Argonne Market . i $25.00 

Bergan, John P.! 180.00 

Boyd, Sami. I 25.00 

Charest, Miss A. M.! 25.00 

Emerson, Capt. Walter .j 25.00 

Fletcher, A. A. 5.00 

Kaufman, II. E.| 30.00 

Kimball, Martha . I 25.00 

Livingston *darket .I 25.00 

Charged 
to account. 

Marshall, D. H.i 5.00 

Mattingly, L. L. % Carry Ice Cream| 

.i 25.00 

Zess, W. C.I 10.00 

Anastasio, Andrew .i 5.00 

Waggaman, John R.; 45.00 

Pennock Co., 1220 H St., N. W. . .(Charged 


Exhibit ‘‘C.” 
Orders Cancelled. 

Name. 

Gilimer, G. C. 

Harris, M. W. 

Hustwayte, C. C. 


April 

Feb. 

Feb. 


Amount of 
deposit. 


5, 1928. 
20, 1928. 
14, 1928. 
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Amount of 

Date of order. Name. deposit. 

Dec. 21, 1927. Morgan, Dr. E. L. Charged off 

against repairs. 

July 16, 1927. Nichols, C. C. Mar. 16, 1928. 

Oct. 14, 1927. Wilpan, C. I. Feb. 20, 1928. 

June 20, 1927. Tavenner, D. J. Mar. 16, 1928. 

Aug. 1927. Butt, J. Calvin . Jan. 10, 1928. 

Dee. 28, 1927. Harrington, J. D. Charged off 

against repairs. 

Jan. 3, 1928. Huhn, Harry. Feb. 23, 1928. 

Charged off 
against repairs. 


(Here follows Exhibit “D,” marked pages 23 and 23i/4.) 
24 Designation of Record. 

(Filed September 24, 1928.) 

In preparing the transcript of record on appeal the Clerk 
will please include the following: 

1. The assignment of errors filed by the attorney for the 
defendant in error. 

2. This Designation. 

FREDERICK STOHLMAN, 
Attorney for Defendant in Error. 

0. K. 

LECKIE, COX .AND SHERIER. 


Assignment of Errors. 

(Filed September 24, 1928.) 

Now comes the defendant in error and assigns for review 
on appeal errors committed by the trial court in the follow¬ 
ing particulars : 

1. In holding that the defendant was bound on the note 
sued upon. 

2. That the defendant was bound to repay the amounts 
received bv wav of a drawing account. 
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RETAIL SALESMAN’S AGREEMENT 

THIS AGREEMENT, xnade in triplicate, m of tLc II--day of-- __A. 1>. 6 by and between 

...i arkztay-llo.t.aj.-J jo.» , Ince — -Authorited Ford Sale* and Service Dealer, of-JiLaSili 21 g.ll Q .Il.,I l« .g,a - 

party of the first part hereinafter called the Dealer, and_ C,aAw— Q.harlea - 

Y/ashirigton, T)>n^ ia the County ofc---State of._ 

(City or Town) (Address) 

party of the second part, hereinafter called the Salesman. 

(1) ^TTNESSETH, that the parties hereto in consideration of the benefits and advantactt to be derived by each party from the faithful performance of the agree¬ 
ments hereinafter contained, do hereby agree as follows: 

(2) The Dealer agrees to x>ay the Salesman, who will be known as a: 

I 1 Car Salesman; ^"^ Combination Sidesman; [[[J Commercial Salesman; □ Tractor Salesman; Used Car Salesman 

On the Following Baris; / •» * 

Six Percent (6%) on Uew and Used Cars - (List rrlce) _ 

___ 


in the County 


-State of... 


(3) In consideration of the above romuneratibn, the Salesman AsirecB to devote his entire time and effort to the best interests of the dealer to the exclusion of all 
other busix^ess and be responsible for sales and service as directed by the dealer. 


(•I) ,X1^ Salesman also agrees to accept as his sales quota for the year, the following; 


Month 

Jan. 

Feb. 

Mar. 

Apr, 

-May 


Cars 

Trucks 

Used 

Sacs 

_/ 

EnroII- 
metrt 
Orders ‘ 

/ 

Dcazbom 

Independent 

Subamptioni 


J. . 


f 

/ 

/ <?.. 

. 

/ 

2. 

/ 

/./. 

f 

/ _ 

_ 


•ia... 

. 

f 


— 

Jj... 


_ 

2 

- - 


Month 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec.' 

Total 


Cars 

„/2_ 

.Xi2. 


<>10 


‘Trucks 

zn 

.„.zi 
_ ,/ 

' no 


Used 

gflXS 

/ 

/ 

■ I _ 

/ 

” L 
_ / • 

Ml. 


Enroll¬ 

ment 


De a rooc n 

Independent 


Oxdcra Subemptions 

2, — 

~ iT" if 

~~ f~ ' 


Salesman further agrees: 

(5) To punctually attend all sales meetings at urhicKhia presence is required whether eohdueted by the ,t.>calcr or by the Ford Motor Comj>any. 


(C) Not to offer or give away gratuities nor divide Ha salary or eoznmission with anyone in order to effect sales, and that all products will be'sold for their full de¬ 
livery pri<^?s as quoted by the Dealer. 

{7) Not to make any guarantee or warranty to customer regarding trorkmansbip or material, except as 8x>ccifical]y printed in Ford Motor Company’s Warranty on 
reverse side of Retail Buyer’s Order. 

(S) To keep his demonstrating car in good condition and appearance at all times. 

(9) To study and thoroughly understand contents of Retail Salesman’s ynitniml. 

(10) To turn in to Dealer, the some day or not later than the following morning, any deposits taken* on purchase of Ford products. Receipt for such deposits 
should be given ctxstomer in Salesman’s own name xmd not Dealer’s. 

(11) To carry out policies of the Ford Motor Company as they affect retailing of Ford products by the Salesman, an outline of which is embodied on the reverse 
side hereof. 

(12) In the event of the termination of this Amuement by tho Salesman, if working on oilier than a straight salary basis, aettlement will be made only upon such 
new Ford Cars. Trucks or Tractors as have been sold by the ^Wman personally and have been delivered a>Mlpaid for in full, either in eaah or equxvalent at the time of 


new Ford Cars. Trucks or Tractors as have been sold by the ^Wman personaUy and have been delivered a>Ml paid for in full, either in eaah or equxvalent at the time of 
£tuch termination and no allowance srill be made to ^ Salesmiin for any new Ford Cars, Trucks or Tractors for which he may have taken orders including enroUmrats 
for Cars, Trucks or Tractors and which may be d^vered at a later time, but in case this Agreementis tenninated by the Dealer, the Saleiofian, if on other than straight 
salary basis, will bo allowed in the final aettlement for all orders and enrollments which have been taken by him and accepted as aforesaid, if and when the new^ Ford 
Cars, Trucks or Tractors have been delivered the Dealer has received payment therefor in fulL (If Salesman terminates his services to become associated with the 

Ford Motor C'Omx>any cither direct or as a Dealer, then settlement will be made on same basis u thou^ the Ameement were terminated by the Dealn. It is also under¬ 
stood that if Salesman is working on a e e r v i ce commission basis such commission automatically terminates with the Salesman’s Resignation or Dismissal.) 













W ■ - W l* ■* . .. . ... 

.aiX-£.exg.eiit.-..i.£^.-Cai Bodies, eiid Appllacflea_ 


(3) Ia coxisid^ration of the above romuneratibn, the Salesman agrees to deroto his entire tizneiasd efTort to the best interests of the dealer to the excluson of all 
otl'.er bt:s:xM!8s and be responsible for sales and service as directed by the dealer. 


(•I) Tbe Salesman also ajoees to accept as his sales Quota for the year, the following; 


Month 

.Tan. 

Feb. 

Mar. 

Cara 

Trucks 

Used 

/ 

Enroll* 

ment 

Orders 

t 

Dearborn 

Independent 

Subamptions 

/ 

Month 

July 

Aug. 

Sept. 

1 

1 Cars 

/A 

Jp 

■Trucks 

^ iio 

Enroll¬ 

ment 

Orders 

2. 

Dearoom 

Independent 

SubsOTptions 


.. i . 

/ 

/ 

..../ .. 

i 

3 


— 

tjp 


/ 

.2. 


O 

Ji ... 

3 





f 

/ 

.'"a.... 

. 

OcL, 

Q 


9 

2^ 

9 

May 

.±x... 

/ 

f 


_ 

Nov. 

c/ 

J. 

f 

/ 

3 


jA... 


A- 


— 

Dec. 

■f" 

/ 

/ 

7 

i/ 







Total 

^ 7 € 

vO 

_i2_ 


A 


Salesman further agrees: 


(5) To punctually attend all sales meetings at which his presence is required whether conducted by the ijcalcr or by the Ford Motor Company. 

(C) Xot to offer or give away gratuities nor divide his salary or comntissxon wath anyone in order to effect sales, and that all products will be sold for their full de¬ 
livery prioos as quoted by the Dealer. 

(7) Not t o make any guarantee or warranty to customer regarding workmanship or material, except as spcciScally printed in Ford Motor Company*s Warranty on 
reverse side of Retail Buj'cr’s Order. 

(S) To keep Lis demonstrating car in good condition and appearance at all times. 

(0) To study and thoroughly understand contents of Retail Salesman’s manual. 

flO) To turn in to Dealer, the same day or not later than the following morning, any deposits taken^on purchase of Ford products. Receipt for such deposits 
tiboula be given customer in Salesman’s own name and not Dealer’s. 

(11) To carry out policies of the Ford Motor Company as they affect retailing of Ford products by the Salesman, an outline of which is embodied on the reverse 
side hereof. 

(12) In the event of the temunation of this A^peement bv tho Salesman, if working on other than a straight salary basis, settlement will be made only upon such 
new Ford Cars, Trucks or Tractors as have been sold by the Salesman persona^ and have been delivered aud paid for in full, either in cash or CQUxvalent at the time of 
.'tuch termination and no aIloa*ance will be made to the Salesman for any new Ford Cars, Trucks or Tractors for which he may have taken orders including enrollments 
for Cars, Trucks or Tractors and w^ach may be delivered at a later time, but in case this Agroezxient is terminated by the Dealer, the Saleszffan, if on other than straight 
salary basis, will be allowed in the final settlement for ail orders and enrollments which Lave been taken by him and accepted as aforesaid, if and when the new^ Ford 
Cars. Trucks or Tractors have been delivered and the Dealer has received payment therefor in ft^ (If Salesman terminates his services to become assoc i ated with the 
Ford Motor C-ompony cither direct or as a Dealer, then settlement will bMe xnade on same basis as thoi^ the Agreement were terminated by the I>eal^. It is also under- 
stood that if Salesman is working on a service commission basis such commission autoznatically terminates with Uie Salesman’s Resignation or Dismissal.) 


(13) This Agreement becomes effective as of this date and may be terminated at zmy time by either party immediatdy upon written notice being served upon the 
other as Lerombefore specified. 

(14) It is understood that this is a general Agreement tor use throughout the entire Umted Statcis and if any of its provisioDs are in contravention to State or Local 
lja\\*s, then iliis Agreement should be read as if such clause or portion of the Agreement were not incoiporatcd. 

(lo) IN WITNESS WHEREOF: TBe Dealer has caused this Agreement to be s^cd by its duly authorised officer and^e Salee man baa also caused his signature 


to be affixed and witnessed this.. 
SIGNATURE OF SALES.MAN 



_day of. 





SIGNATl 





Tripliratc copy of this Agrccircnt to be forwarded to_......._Branch of Ford Motor Company for xefexenos, and in < 

notification is to 'nv»»n Branch so that proper record of all Salesmen may be xnaint^'n^ at Branch hcadQuarters. 


of eaaodlatioB, 


EXHIBIT '’D" 

_ . —% 
































19 


PARKWAY MOTOR CO. V3. CHESTER A. CHARLES. 


3. That the defeiidar.; was bound for the amounts ad¬ 
vanced by way of a drawing account notwithstanding said 
advances were to be paid from commissions alone, i 

4. That the defendant was personally liable i for the 
amount bv which the drawing account exceeded the com- 
missions, where the evidence was that the amounts advanced 
were to be paid solelv from the commissions. 

FEEDERICK STOHLMAN, i 

Attorney for Defendant in Error. 

0. K. 

LECKIE, COX AXD' SHERIER. 


25 Municipal Court of the District of Columbia. 

UxiTED States of America, 

District of Columbia, ss: i 

I, Blanche Neff, Clerk of the Municipal Court ofithe Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 25, both inclusive, to be a true an4 correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this trjanscript 
in Cause, At Law, No. A-5101, wherein Parkway Motor 
Company, Incorporated, a corporation, is plaintiff, and 
Chester A. Charles, is defendant, as the same that remains 
upon the files and of record in said Court. : 

In testimony whereof I hereunto subscribe my n^me and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of September, 1928. i 

[Seal Municipal Court, District of Columbia.] j 

BLANCHE NEFF, 

Clerk. 

I 

I 

Endorsed on cover: District of Columbia Municipal 
Court. No. 4839. Parkway Motor Company, Iiic^, a cor¬ 
poration, plaintiff in error, vs. Chester A. Charles^ Court 
of Appeals, District of Columbia. Filed Sep. 26, 1928. 
Henry W. Hodges, clerk. ' | 
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IN THE 
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Court ot Appeals! o! tte Bi^trtct o! Columbia 

Apbil Tebm, 1928. 


No. 4839. 


Pabkway Motob Company, Inc., Plaintiff in Error, 

vs. ■ 

Chesteb a. Chables, Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR 


F. Oabteb Baum, 

Joseph W. Cox, 

Joseph T. Shebieb, 
Attorneys for Plaintiff in Error. 


PEARSON’S. 819 CUEVCNTH STREET NORTHWEST 




IN THE 


'! 


Court ot ^ppealiEi of t|ie Bt£(tnct of Columita 

Apeil Teem, 1928. | 


No. 4839. 


Paekway Motoe Company, Inc., Plaintiff in Errdr, 

\ 

VS. 

I 

Chestee a. Chaeles, Defendant m Error. 


BRIEF OF PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 

I 

The plaintiff Parkway Motor Co. Inc., sued the de¬ 
fendant, Chester A. Charles, upon his promissory note 
for $846.02, dated December 5, 1927, payable 90 days 
after date with interest at six per cent per anmim, 
less a credit of $143.12. (R. p. 1-3.) | 

The defendant admitted the note, but set up the 
counter-claim that the plaintiff was indebted to him^ in 
the sum of $900.00 for commission due on the sale I of 
thirty-two new Ford automobiles, for which the jde- 
fendant had obtained orders while in the plaintiff’s 
employ as a salesman. This counter-claim was alleged 
in full and judgment rendered for the defendant in the 
sum of $197.12. (R. p. 7.) | 

The plaintiff contended that the case was governed 
by contract between the parties dated July 24, 1^26, 


9, 


and set out in full in the record (Exhibit D. R. p. 18). 
This contract known as the “Ford Retail Salesman 
Agreement,” in paragraph 2 thereof, provides that the 
defendant is to be paid on a specified commission basis 
as a “combination salesman,” and in paragraph 12 
piwddes as follows: 

‘‘In the event of the termination of this agree¬ 
ment by the salesman, if ivorking on other than a 
straight salary basis, settlement ivill be made only 
upon such new Ford cars, trucks or ti’actors as 
have been sold by the salesman personally and 
have been delivered and paid for in full, either in 
cash or equivalent at the time of such termina¬ 
tion and no allowance will be made to the sales¬ 
man for any new Ford cars, trucks or tractors, for 
ivhich he may have taken orders including enroll¬ 
ments for ears, trucks or tractors and which may 
be delivered at a later time, but in case this agree¬ 
ment is terminated by the dealer, the salesman, 
if on other than straight salary basis, will be al¬ 
lowed in the final settlement for all orders and 
enrollments which have been taken bv him and 
accepted as aforesaid, if and when the new Ford 
cars, trucks and tractors have been delivered and 
the dealer has received payment therefor in full. 
(If salesman terminates his services to become as¬ 
sociated with the Ford Motor Company either 
direct or as a dealer, then settlement will be made 
on same basis as though the agreement were ter¬ 
minated bv the dealer. It is also understood that 
if salesman is working on a service commission 
basis such commission automaticallv terminates 
with the salesman’s resignation or dismissal”). 

This agreement, under which the respondent worked 
as salesman on commission and not on a “straight 


3 


salary basis,” be voluntarily terminated on January 
2,1928. The witness, F. B. Carter so testified (R. p.i9), 
and the defendant testified that about that date I he 
‘‘advised Mr. Carter that he was leaving the employ 
of the plaintiff”, and that when he went in to see Hr. 
Carter on January 2, it was to announce his resigna¬ 
tion (R. p. 13). The orders for thirty-two new FOrd 
cars above mentioned had been obtained prior to Ithe 
termination of the contract and after July 1,1927, but 

I 

none of the cars had been delivered or paid for at flie 
time of such termination. \ 

At the time of the trial, fifteen of the thirty-two c^rs 
ordered remained undelivered and unpaid for, teni of 
the orders had been cancelled by the purchasers whbse 
deposits were refunded by the plaintiff in error, dnd 
only seven had been delivered and paid for. I 


ASSIGNMENT OF ERROR 

To the action of the Court in awarding judgment !on 
the counter-claim for full commission on all of ihe 
thirty-two cars ordered, as above described, the plajin- 


tiff excepted and upon its exception assigns error 
the court below as follows: 

1. In holding that the defendant was not bound 
the contract of July 24, 1926. 


fiy 


by 


2. In allowing the defendant conunission on orders 

secured by him but which were subsequently cancelled 
with return of deposits to purchasers. j 

I 

3. In allowing the defendant commission on orders 
secured by him but on which the cars had not been de¬ 
livered at the date of trial. 
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4. In allowing the defendant conunissions on orders 
secured by him but on which deliveries were not made 
until after the defendant voluntarily severed his con¬ 
nection with the plaintiff. 

5. In holding that the defendant was entitled to 
co mmi ssions on all orders secured by him even though 
some of the cars had not been delivered or paid for 
and notwithstanding some of the orders were can¬ 
celled and the deposits returned to the purchasers. 

ARGUMENT 

Clearly under the “Ford Retail Salesman Agree¬ 
ment, ’ ’ entered into by the parties, the defendant was 
not entitled to commission on orders until accepted 
by the dealer, satisfactory arrangement made for full 
payment, and the cars delivered to the purchasers be¬ 
fore termination by the salesman of his contract. To 
make this plain and certain, clear and more definite 
language could not be used. The meaning is empha¬ 
sized by repeating the idea in both positive and nega¬ 
tive form, viz., (1) “settlement will be made only upon 
. . . new Ford'cars . . . sold by the salesman and . . . 
delivered and paid for in full ... at the time of such 
termination”,'and (2) “no allowance will be made to 
the salesman for any new Ford cars . . . for which 
he may have taken orders . . . and which may be de¬ 
livered at a later time.” (Paragraph 12). 

The judgment below, as above noted, awards com¬ 
mission on all orders obtained (see also Bill of Ex¬ 
ceptions, R. p. 16) regardless of time or fact of de¬ 
livery or payment; whether the cars were delivered 
after the termination by the salesman of his contract, 
whether the cars had not been delivered at the time of 
the trial, or whether orders had actually been can- 
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celled and the cars would never be delivered or I paid 
for—all at utter variance with the written agreetnent 
between the parties. | 

i 

In looking for an explanation of this judgmeni, the 
question at once arises, whether the parties had inade 
some other agreement requiring payment of conjimis- 
sion to the salesman on all orders obtained. Thete is, 
however, no evidence or finding of such an agreehient. 
On the contrary, the defendant hims elf testified that he 
did not claim that his written agreement had expired 
December 31,1927 (E .p. 13), and that commissions are 
payable to salesmen when cars are delivered (E. pi 14). 
There was no evidence whatever of any terms or| con- 
dtions of employment other than those contained in 
the written agreement, and the rate of commission 
specified in the written agreement is the rate allowed 
in fixing the amount awarded on the counter-claim. 
This rate would result in an aver;age commission of 
$27.50 on each car sold by the defendant as stipulated 
by counsel. (E. p. 16.) 

It appears from the record that in May, 1927|, the 
Ford Motor Company discontinued the manufacture 
of cars of the former model, and announced that cars 
of the new model would be produced in the near future. 
(E. p. 11.) Considerable delay was experienced in the 
production of cars of the new model, so that Ford 
dealers were unable, and still are, to secure new model 
cars in sufficient numbers to meet the demand. 
(E. p. 11.) 

The court took the position that the agreement 
should be construed in the light of conditions as to 
delivery at the date of its execution, and that it would 
work a great hardship upon the salesman to deny bim 
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commission on orders taken in the expectation that de¬ 
liveries would be made in a comparatively short time. 
The Judge obviously overlooked the fact, well known 
to both parties, that the dealer had nothing to do with 
the production of cars, but was entirely dependent 
upon the Ford Motor Company for its supply, (R. pp. 
13, 15); the further fact that the defendant testified 
that no definite statement was ever made to him by the 
plaintiff as to when deliveries of the new cars would be 
made, (R. p. 14); and the further fact that under para¬ 
graph 12 the defendant could terminate the agreement 
at any time if he was unwilling for the payment of his 
commission to wait deliveries of the new model cars. 

Obviously, it would have been most improvident and 
impracticable for the dealer to undertake to pay com¬ 
missions on orders regardless of whether the cars 
ordered could be delivered or paid for; and such an 
undertaking certainly can not be imputed to the plain¬ 
tiff in view of the policy expressly declared in the 
written agreement, and the testimony of the defendant 
that no one had made ,any “definite statement . . . 
as to when deliveries would be made on new cars.” 
(R. p. 14.) 

The question of hardship or inconvenience, however, 
was not the question before the court. It had no au¬ 
thority to change contracts in order to prevent hard¬ 
ships, or to meet its ideas of justice or fairness. It 
could only enforce the contract clearly shown to have 
been made by the parties. 

In Printing and Publishing Assn. v. Moore, 183 U. S. 
642, 669, it was said: 

“From a critical examination of all these cases 
and others that might be referred to, it will be 
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found that the business of the Court, in constru¬ 
ing this clause of the agreement, as in respec^t to 
every other part thereof, is to inquire after! the 
meaning and intent of the parties; and when khat 
is clearly ascertained from the terms and jlan- 
guage used, it must be carried into etfect. A court 
of law possesses no dispensing powers; it catmot 
inquire whether the parties have acted wisely or 
rashly, in respect to any stipulation they may have 
thought proper to introduce into their agreements. 
If they are competent to contract within the jpru- 
dential rules the law has fixed as to parties, |and 
there has been no fraud, circumvention, or 'ille¬ 
gality in the case, the Court is bound to enforce 
the agreement.” j 

i 

It is respectfully submitted that as no contract!has 
been shown between the parties, other than the “Ford 
Eetail Salesman Agreement” the judgment is clehrly 
erroneous. 

I 

C.VBTEE Baum, i 

Joseph W. Cox ! 

I 

Joseph T. Sherieb, 

Attorneys for Plaintiff in Errdr. 






